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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

PRESENT: SRI KAUSHIK KUMAR SHARMA, ADDL. CJM, TEZPUR 

GR: 2019/12 

U/S 406/420 of IPC 

STATE OF ASSAM……………………PROSECUTION 

v. 

Sri Bikas Saikia ….……ACCUSED 

 

Ld. Advocates: For Prosecution………, M. Das., Ld. Addl. P.P 

For Defence…… Jaan Bora and Santosh Kr. Sarma, Ld. Advocate 

Evidence Recorded on: 14.11.14, 3.8.15, 12.10.15, 13.3.16, 

4.2.17 

Argument heard on: 18.7.17 

Judgment delivered on: 04.9.17 

J U D G M E N T 
 

1. The prosecution’s case, in nutshell, is that, the accused Sri Bikash 

Saikia had assured the informant, Sri Gautam Sarkar that he would 

help in getting scholarship for his son and took away UCO bank 

cheque of Rs. 4,00,000/- having signed by the informant. Thereafter, 

accused had told the informant that for releasing the aforesaid 

money, he have to spend about a sum of Rs. 1,50,000/-. Accordingly, 

the informant had provided the accused of Rs. 1,50,000/-  for the 

aforesaid purpose. Thereafter, accused had again took money from 

the informant of Rs. 10,000/-, 20,000/-, 5,000/- etc, in total accused 

took a sum of Rs. 2,20,000/- from the informant. Hence, accused has 

misappropriated the money provided by the informant for the 

purpose of ensuring scholarship as well as he cheated the informant 

by deceiving him to deliver the amount. Hence, the case.  

2. The informant Sri Gautam Sarkar had lodged the FIR on 8/8/12, at 

Tezupur PS. Accordingly, Tezpur P.S Case no. 1171/12 u/s 406/420 

of IPC was registered. After investigation, the charge sheet u/s 

406/420 of IPC, was filed against the accused Bikash Saikia. Charge 

u/s 406/420 of IPC is framed against the accused, which on being 
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read out and explained to the accused, which he pleaded not guilty 

and claimed to be tried. 

3. The prosecution has examined the 7 witnesses and thereafter closed 

its evidence. Accused is examined u/s 313 of CrPC. The defense has 

not adduced any evidence. Heard arguments. 

4. PW1, Gautam Sarkar has stated in his examination in chief that he is 

the     informant and he knows the accused person. The FIR was 

being filed by him on 8/8/12. He stated that accused had told him 

that he could help  him in drawing the money of scholarship to his 

son  and told him that he had to give a sum of Rs. 1,50,000/- for this 

purpose. Thereafter, accordingly, he gave of Rs. 10,000/-, 20,000/-  

and likewise, in total he had gave a sum of Rs. 2,20,000/- to the 

accused. In the end, accused at asked for Rs. 12,000/-. Thereafter, 

he had informed the matter to his master and when his master 

agreed to provide the money, he had called the accused, but accused 

did not come. Whenever, he tried to call up the accused, he used to 

find his mobile phone in switch off mode. He could not get in touch 

with the accused even after calling in his wife’s number. Later on, he 

came to know that accused had cheated him. Thereafter, he had 

lodged the FIR. Ext. 1 is the FIR and Ext. 1(1) is his signature. 

 

5. He stated that a cheque has been issued in his name and he had 

signed on the cheque. Later on, he came to know that the cheque 

was not credited to his account as the accused had cheated him. He 

stated that the accused had received a cheque of Rs. 1,26,000/- from 

him for the purpose of opening up an account in the post office in the 

name of his son, but he does not know whether the account was 

opened or not. He also stated that accused had taken his signature 

on a form by saying that his signature is required for medical 

documents.  

 

6.  In his cross examination, he has stated that he has gone to his 

school but he did not received education. FIR was written by a 

Mohori and he has put his signature on the basis of what he had 

narrated to him, but he did not read the FIR. The case was filed 
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against the accused Bikash Saikia. He stated that Bikash Saikia is an 

ITI student and come to their garage by working and in that manner 

they have become acquainted with each other. At that time, his son 

was studying in class 8th standard. He stated that accused had told 

him that accused would help him in getting Rs. 4,00,000/- as 

scholarship. He had provided Rs. 2,20,000/- to the accused, but he 

has not submitted any money receipt in the case. He also stated that 

his master Guldip Singh knew the matter, but he was not shown as 

witness in the case. He stated that Saurav Sarkar is hs son, Uttam 

Sarkar is his brother, Chandan Sarkar is his aunt and Swapna Sarkar 

is his wife. He denied the suggestion that on 10/6/12, he had taken a 

sum of Rs. 80,000/- from the accused as loan and assured the 

accused to repay the amount within one year. He denied the 

suggestion that he put his signature on a paper for the aforesaid 

purpose. He stated that police had inquired him about the incident. 

He cannot say on which dates, he had given money to the accused. 

He does not know, whether he has put his signature on the cheque. 

He also stated that he does know if any case has been lodged against 

him for threatening the accused. He denied the suggestion that he 

had given a sum of Rs. 2,20,000/- to the accused. He denied the 

suggestion that he borrowed a sum of Rs. 80,000/- from the accused.  

 

7. PW2, Saurav Sarkar has stated in his examination in chief that 

informant Gautam Sarkar is his father and he knows the accused 

person. The incident took place on 31/7/12. The accused had come 

to study in the ITI and become acquainted with his father. Accused 

had taken a cheque of Rs. 4,00,000/- duly signed by his father for 

the purpose to enable him to get the scholarship (UCO Bank). He 

stated that later on accused has stated that if scholarship of Rs. 

4,00,000/- is to be withdrawn then Rs. 1,50,000/- is required to be 

spent. He stated that his father after lot of hardship arrange the 

amount of Rs. 1,50,000/-  and gave it to the accused. Thereafter, in 

installment accused had taken Rs. 10,000/-, Rs. 20,000/- accused 

had taken lot of money from his father. In the last, on 31/7/12 

accused again took away of Rs. 12,000/-, then they came to know 
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that accused is cheating them. Thereafter, his father has lodged this 

case.  

 

8.  In his cross examination, he stated that at the time of incident, he 

was a student of class 10th in Government Boys School and his 

percentage was 55%. He also stated that he does not know 

regarding the percentage and other documents required for the 

purpose of getting scholarship. He also stated that he does not know 

how many people become beneficial with the scholarship. He denied 

the suggestion that he has deposed before the court after being 

tutored by his father. The accused knew at that time where he used 

to study and on which school he had studied. He did not inform all 

these matters to the accused, it was his father he had told the 

accused regarding his educational particulars. He stated that he was 

not present at the time when the accused informed his father 

regarding the scholarship amount. His father did not inform him 

regarding how he would get any scholarship per month. He also 

stated that when his father had provided Rs. 4,00,000/- it was 

mentioned in the documents with dates. He also stated that he does 

not know in whose presence the amount of Rs. 12,000/- was given 

last time. The amount was given in cash. He denied the suggestion 

that as he was not present at time of financial transaction, he cannot 

say whether the money was given in cash or in cheque. He denied 

the suggestion that he had deposed falsely in the court as there was 

no financial transaction. He stated that he does not know of the 

intention of his father to purchase  land at the time of the incident. 

He denied the suggestion that his father had borrowed a sum of Rs. 

80,000/- from the accused as loan and prepared a false document, 

showing that informant had borrowed money. He denied the 

suggestion that accused had not taken any money from his father in 

installments and the case is false.  

9. PW3, Sri Uttam Sarkar has stated in his examination in chief that the 

informant is his elder brother and he knows the accused. The 

incident took place on 31/7/12. He stated that accused had taken 

some signature from the informant on certain paper showing that he 
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would help in getting scholarship of Rs. 4,00,000/-  for the 

informant’s son. Accused had also received a cheque from the 

informant, which was signed by the informant in the garage because 

accused was working along with the informant. Accused used to take 

money from the informant at times and he took about Rs. 1,50,000/- 

from the informant, but he again sought money from the informant. 

Later on, they came to know that the accused was cheating them. 

Informant has told all these matters to him. Accused had taken 

almost Rs. 2,20,000/- from the informant and in the last time, he had 

sought a sum of Rs. 12,000/- from the informant, then they had 

questioned his elder brother (informant) not to give the amount to 

the accused. Thereafter, his brother had lodged this case.  

10. In his cross examination, he stated that the cheque was signed by 

the informant in the garage. He does not know at which place the 

informant used to give money to the accused. About 15 to 20 people 

used to work in the garage. He does not know what kind of 

documents accused had taken from the informant. His brother had 

informed that the cheque was of UCO Bank. He also stated that his 

brother was an illiterate and the FIR was written by a Mohori in the 

police station whose name is not known to him. He stated that the 

income of the informant is Rs. 5,000/- to 6,000/- per month. He 

denied the suggestion that he deposed false evidence in the court 

today as being tutored by his elder brother. He denied the suggestion 

that his elder brother had borrowed a sum of Rs. 80,000/- from the 

accused.  

11. PW4, Chandana Sarkar has stated in her examination in chief that the 

informant is her relative and she knows the accused person. The 

incident took place in the year 2012. Accused and informant become 

acquainted with each other. Accused was an ITI student and 

frequently used to visit their house. Accused had assured the 

informant that he would help in getting scholarship of Rs. 4,00,000/- 

for Saurav Sarkar who is the son of the informant and told him that 

for this purpose some documents are required. By giving such 

assurance, accused used to take money from the informant on 

various dates, in total accused took away a sum of Rs. 2,20,000/- 
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from the informant. Thereafter, he brought one cheque and took 

away the signature of the Gautam Sarikar. Later on, accused told 

that signature was not correct. On 31/7/12 again accused sought a 

sum of Rs. 12,000/- from the informant. Thereafter, informant had 

told the matter to them and lodged this case.  

12. In her cross examination, she stated that she does not know about 

the conversation between the accused and the informant whenever 

accused used to visit their house. She does not know on which dates 

and how much money was taken by the accused. Informant told her 

that accused had taken the amount of Rs. 2,20,000/-  from him. She 

had not seen on which date, accused had taken the cheque. She 

does not know on which bank the cheque was being drawn. She also 

stated that she did not see that the informant put his signature on 

the cheque. She also does not know how much scholarship was to be 

disbursed and the procedure in getting the scholarship. She denied 

the suggestion that the informant borrowed money from the accused 

to purchase a plot of land. She denied the suggestion that on 

31.07.12 accused had sought a sum of rupees 12,00/-. She denied 

the suggestion that she had deposed before the court today as being 

tutored by the informant. She denied the suggestion that accused did 

not take a sum of rupees 2,20,000/- from the informant.  

13. PW5 Gayetri Saikia has stated in her examination in chief that 

accused is her husband and she knows the informant. She stated that 

she came to know that the informant had taken a sum of rupees 

15,000/- from her husband. She did not give any statement before 

the police. 

14. In her cross-examination, she stated that informant had taken a sum 

of rupees 80,000/- from her husband and when her husband asked 

to return the money then the informant had threatened her husband 

over telephone. Thereafter, the case was lodged.  

15. PW6 Ajit Halder has stated in his examination in chief that he knows 

the accused as well as the informant. His house is situated near the 

house of the informant. He stated that as per his knowledge, accused 

took a sum of rupees 2,50,000/- from the informant. He stated that 

informant Gautam Sarkar is a mechanic in Assam Engineering 



7 
 

 

Workshop and accused was an ITI student. He stated that he had 

seen accused visited the house of the informant Gautam Sarkar. He 

stated that accused had taken a sum of rupees 2,50,000/- from the 

informant for providing job to the informant’s son. Thereafter, 

accused did not provide the job and nor returned the money to the 

informant. This has been informed him by the informant.  

16. In his cross examination, he stated that after receiving summons 

from the court, he had discussed with the informant in relation to the 

case. The informant did not tutor him. He does not know when the 

money was being taken by the accused. He used to remain busy in 

his work. He denied the suggestion that accused did not take a sum 

of Rs. 2,50,000/- from the informant assuring to provide job. He 

denied the suggestion that he deposed after being tutored by the 

informant.  

17. PW7, Swapna Sarkar has stated in his examination in chief that the 

informant is her husband and she knows the accused. The incident 

took place in the year 2012. Accused was an ITI student. Her 

husband has a garage at Mura Teteli. Accused used to treat her 

husband  and used to visit her house frequently. Her elder son Sri 

Saurav Sarkar was a student.  Accused had opened an account in the 

name of her son Saurav Sarkar saying that he would help his son in 

getting scholarship of Rs. 4,00,000/- . Thereafter, accused had taken 

money from her husband in the form of 10,000/-, 20,000/- etc in 

total accused had taken Rs. 2,40,000/-. Thereafter, again accused 

had sought a sum of Rs. 12,000/- which raised suspicion in their 

mind that the accused was cheating them. She stated that accuse 

used to scold them for money over phone. Thereafter, her husband 

had lodged this case. 

  

18. In her cross examination, she has stated that accused had not given 

any form to the informant for providing scholarship. Accused had 

come to the garage for doing practical work of ITI scheme. There are 

other students of ITI, those who had come.  She did not state before 

police that the accused told them that a bank account need to be 

opened for getting scholarship. She denied the suggestion that she 
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had deposed falsely that accused had taken money in the form of 

10,000/-, 20,000/- etc and thereby had had taken 2,40,000/- from 

her husband for the purpose of scholarship. She stated that the 

money was given by his husband in the shop, but she does not 

remember the dates, though money was given in the year 2012. The 

concerned shop is situated in Biswanath Chariali.  She stated that she 

was not present at the time of handing over the money. At that time, 

she was present at her house. There are other people in the shop. 

She denied the suggestion that on 10/6/12 her husband had 

borrowed a sum of Rs. 80,000/- from the accused after entering into 

an agreement as loan and when the accused had demanded for 

repayment of his money, her husband has lodged this false case 

against him. She denied the suggestion that accused did not call up 

and threaten them over phone. She denied the suggestion that she 

deposed falsely in the interest of her husband.  

 

19. PW8, Bidyut Bikas Baruah, who is the I/O of this case has stated in 

his examination in chief that he was working as attached officer in 

the year 2012 in the month of August at Tezpur PS. At that time 

Mukul Kakoty was working as O/C in Tezpur PS. He stated that O/C 

received Ext. 1 ejahar from Gautam Sarkar thereafter, the case was 

lodged registered by O/C and he was entrusted to perform the 

investigation. Ext. 1(3) is the endorsement in his name and Ext. 1(4) 

is the signature of Sri Mukul Kakoty, which is known to him. He 

stated that he had inquired the informant regarding the incident and 

came to the place of occurrence. He had drawn a rough sketch map 

of the place of occurrence. Ext. 2 is the said sketch map and Ext. 

2(1) is his signature. He had recorded the statements of the 

witnesses who were found at the place of occurrence. He had gone 

to the house of the accused, but he did not find him in his house. 

Thereafter, he had attempted  many  times to search the accused, 

but he did not find him. Hence, he has prayed before the court to 

declare the accused as absconder. After completing the investigation, 

charge sheet u/s 420 of IPC was filed against the accused.  Ext. 3 is 

the charge sheet and Ext. 3(1) is his signature.  
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20. In his cross examination, he has stated that witnesses of this case 

had not mentioned the account number and account holder name in 

the Case Diary. He had not seized any cheque in connection with this 

case and had not visited any bank. The informant did not submit or 

show any receipt or document, showing that the accused had taken 

money from him. He stated that PW 1 Gautam Sarkar did not state 

before him that accused had taken a sum of Rs. 80,000/- from him, 

but PW 1 has stated before him that he had taken a sum of Rs. 

1,50,000/- from him. He stated that PW 2 did not state before him 

that accused had taken a sum of Rs. 80,000/-, rather he stated that 

accused had taken a sum of Rs. 1,50,000/-. 

 

Appreciation of Evidence: 

21. On a perusal of the testimonies of the PWs, the basic point, which all 

the PWs have asserted, is that the accused had assured the 

informant that he would help in getting scholarship money of Rs. 4 

lakhs for his son(PW2), but took about Rs.220000/- from the 

informant for the purpose. But, the prosecution could not produce 

any kind of documentary evidence to show that the informant had 

entrusted or delivered money to the accused. In an offence u/s 406 

or 420 of IPC, it is essential to prove entrustment of delivery of 

property. Even if the oral evidence of PWs is analysed, it does not 

inspire confidence so as to rely upon it.  

 

22. PW1, the informant, has only stated that the accused had assured 

him that he would ensure the scholarship money for his son, and told 

him that he had to give him(accused), money and in this process, the 

accused had taken Rs.2,20,000/- from him. But, there is nothing to 

show, why the accused had asked for the money. For doing official 

work, one may have to incur expenses, but that cannot stretch to Rs. 

2.2 lakhs, which is more than the half of the scholarship money. 

Furthermore, if such a huge amount is given, any prudent man would 

secure some kind of documentary proof, unless the other person is 

one’s family member or near relative. In this case, the accused was 
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mere an apprentice in the garage, in which the informant was a 

mechanic.  

 

23. Another aspect which makes the prosecution’s case doubtful, is that 

the issue of the cheque. PW1, has stated that there was a cheque of 

Rs.126000/- in his name, but later on he came to know that the 

accused did not deposit the amount in his account. But, it is not clear 

as to how could accused encash the cheque which was in the name 

of the informant. Further, if the  cheque was in the name of the 

informant, there is no provision in the cheque, which would require 

the signature of the informant. It is the drawer who signs on the 

cheque and not the drawee. On the other hand, PW7, who is the wife 

of the informant, did not state anything about the cheque, rather, 

she has stated that the accused had opened a bank account in the 

name of her son(PW2), for the purpose of scholarship. It is 

inconsistent with the testimony of PW1, which says that the accused 

had taken money to open a post office account in the name of his 

son, but he does not know whether the account was opened or not. 

  

24. The other PWs have only stated that the accused had taken money 

from PW1. But none of the other PWs have stated that the alleged 

financial transaction had taken place in their presence or that they 

had seen the transaction. For instance, PW3, who is the brother of 

the informant, has stated, in his cross examination, that the cheque 

was signed in the garage and  he does not know where did the 

money was given. He also does not know what kind of documents, 

the accused had taken from the informant. Likewise, PW4, has also 

stated, in her cross examination, that she does not know, when did 

the accused visit the house of the informant and what conversation 

did they make. She stated that the informant had told her that 

Rs,220000/- had been taken. She has also not seen when the cheque 

was taken and the sign on the cheque. PW6, who is a neighbour of 

the informant, gave a different version. He stated that as per his 

knowledge, the accused had taken Rs. 250000/- from the informant 

to provide a job to his son, but neither gave the job nor returned the 
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money. Thus, the version of PW6 is inconsistent with what other PWs 

have stated. They had stated about scholarship and not a job. PW6 

has stated that he does not know when the money was taken, and 

he had discussed the matter relating to the case with the informant 

after receiving summons from the Court. Thus, it appears that PW6 is 

only a reported witness and his evidence has a low evidentiary value.  

25. The evidence of PW5, who is the wife of the accused, does not assist 

the prosecution’s case. Rather, PW5 has stated that it was the 

informant who had taken Rs.15000 from her husband(accused).  

 

26. PW6, who is the wife of the informant, has stated that the money 

was given to the accused in the shop, which is situated in Biswanath 

Chariali, but she was not present in the shop, at the time of the 

transaction. Thus, the evidence of PW6 lends no assistance in proving 

entrustment or delivery of money.  

 

27. From the above discussion, it is clear that prosecution could not 

prove that the informant had entrusted or delivered Rs. 220000/- to 

the accused, beyond reasonable doubt. Moreover, there are 

inconsistencies in the testimonies of PWs. In the absence of any 

documentary evidence, the story of assuring scholarship, opening up 

of account, lending of cheque etc. are not proved. Moreover, it 

appears that PW2, PW3, PW4 and PW6 are all reported witnesses, 

and hence, their evidentiary value is low. Hence, the prosecution 

could not prove that the accused had deceived the informant . 

 

 

28. In the light of the above, I am of the view that the prosecution has 

failed to prove the guilt of the accused u/s 406/420 of IPC, beyond all 

reasonable doubt. Hence, the accused is acquitted of the charge u/s 

406/420 of IPC, and is set at liberty forthwith.  

 

29. The judgment is pronounced in the open court on this 04th of 

September, 2017. The judgment is prepared under my hand and seal 

of this Court. 
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30.  The bond shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

31.  The case is, accordingly, disposed of. 

 

 

(K.K. Sharma) 

        Addl. CJM, Tezpur 
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LIST OF DOCUMENT EXHIBITED BY THE PROSECUTION 

 

EXT 1: FIR 

EXT 2 : SKECTH MAP 

EXT3: CHARGE SHEET 

 

 

Addl. CJM, Tezpur 


